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Headnote:

The Juvenile Court waved jurigdiction to the crimind court in respect to the
dlegaions facing petitioner. The Juvenile Court attempted to rescind the waiver
of jurisdiction while the State had dready proceeded with crimina charges
agang petitioner in the crimina court. We hold that petitioner’s issue is not
yet reviewable on apped, because the Circuit Court’'s denid of petitioner’s
Motion to Digmiss for Lack of Jurisdiction is not immediatdy appedable under
the collatera order doctrine. Waver orders are interlocutory and are
chdlengable after the find dispodtion of the matter in crimind court. We aso
hod that when a juvenile court waves jurisdiction to the crimind court, its
jurisdiction is lost and has vested with the proper adult crimind court. Juvenile
courts in Maryland do not have the authority to rescind an order of waiver of
juvenile juridiction after jurisdiction has been transferred to the crimind court.
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In three juvenile petitions filed in the Circuit Court for Bdtimore City dtting as the
Jwenile Court,! the State of Mayland charged petitioner, Franklin P., with various ddinquent
offenses. The State then sought to have the Juvenile Court waive jurisdictior? for each of these

petitions.  Petitioner was fifteen years of age a the time of the offenses charged in the firgt

1 The first petition, No. 900066001, was filed on March 6, 2000. The second petition,
No. 900066002, was also filed on March 6, 2000. The third petition, No. 600108007, was
filed on April 17, 2000.

2 Section 3-801(i) of the Court’s Artide, in effect at the time this matter was heard
below, as rdevant to this case, provided: “*Court’, means [ circuit court for a county Stting
as a juvenle court . . . .” Smilar provisons currently exist. Theregfter, the statute describes
the “jurisdiction” of the “Juvenile Court.” Section 3-804, et seg. Section 3-817, concerning
waver issues, Spesks to the waver of “exclusve jurisdiction,” dating the circumstances in
which ajuvenile court can “waive juridiction.”

In light of the dtatute, and aso in light of the language of some of the cases, it has
become the practice to speak in terms of the juvenile court’s “jurisdiction.” The Constitution
of Mayland, however, does not provide for a separate juvenile court. The Constitution
provides that the courts of general jurisdiction are the circuit courts.

Accordingly, a juvenile court, despite the datutory language, is part of the circuit court,
and exercises the juridiction of that court. In redity, the Legidature's statutory scheme for
juvenile causes, whatever the language used, is a process of granting and limiting powers, not,
drictly spesking, grating and limiting jurisdiction.  The datutes, in reation to crimind
offenses, create a segmentation of the drcuit court into two branches or divisons, both il
pat of the drauit court. The “juvenile court” deds generdly, in respect to crimind matters,
with most offenses created by juveniles the other branch, the crimind court, deds, generdly,
with offenses committed by adults.  But, technically, neither is a separate court with
independent jurisdiction.

The Legidature has aso addressed certain concerns in respect to waivers from one of
the general jurisdiction branches that ded with crimind matters to the other. In a technicd
sense, dbet the datutory language used is “jurisdiction,” what is being waived and transferred
is the authority of one branch or divison or the other to try the case.

While we recognize the technical digtinction, we will, in this opinion, continue to use
the terms jurisdiction and authority interchangeably, unless the context indicates otherwise.



juvenile petition and sixteen years of age a the time of those offenses charged in the other
petitions. He was sSxteen years, or older, a the time of the waver proceedings. On three
separate days, Jly 13, 2000, August 11, 2000, and September 18, 2000, the Juvenile Court
hdd hearings in respect to the waver of juvenile jurisdiction. On September 18, 2000, the
Juvenile Court entered an order waiving juvenile juristiction for each of the three petitions®
On September 22, 2000, petitioner filed a Motion for Reconsideration of the order waiving
juridiction.

On October 19, 2000, the Juvenile Court issued an order vacating the previous waiver
of juvenile juridiction concerning these petitions and ordered petitioner returned to juvenile
court jurisdiction. At this point, he was amost seventeen years of age. The Juvenile Court
then scheduled an adjudicatory hearing for November 16, 2000; meanwhile, the State had
obtained crimind indictments' charging petitioner. Due to the exiging crimind indictments,
the State, gpparently believing the authority to try the case was in the crimina court, declined
to put on a case a the adjudicatory hearing before the Juvenile Court. The State's failure to

put on a case led the Juvenile Court to dismiss the juvenile petitions againgt petitioner without

3 In addition to the ingant events, petitioner had had contacts with the juvenile courts
in reference to fifteen prior dlegaions of conduct that would be crimind if committed by an
adult. In deven indances, the dlegations were dismissed. He had been twice committed to
the custody of the Depatment of Juvenile Justice and had been placed on probation on another
occason. He is 6 feet tal and weighs 155 pounds. He is now amost eighteen years of age.

4 The State, by three indictments filed in the Circuit Court for Bdtimore City, on
October 16, 2000, crimindly charged petitioner with armed carjacking and eleven related
offenses, fdony theft, concement of a deadly wesgpon, unauthorized use of livestock, and
possession of ashank in the detention center.

-2-



prejudice.

On February 16, 2001, the Circuit Court for Bdtimore City, dtting as a crimina court,
heard petitioner's Motion to Dismiss the crimina charges on the ground of lack of
jurigdiction.  The Circuit Court denied petitioner’s Motion to Dismiss finding that the Juvenile
Court had logt its juridiction upon its order walving juridiction to the crimind court.
Specificdly, the Circuit Court found that at the time of the waver of juvenile jurisdiction any
further prosecution of the charges vested with the crimind court and that the Juvenile Court
had no further authority over petitioner’s charges. Petitioner then filed, on February 23, 2001,
an interlocutory apped to the Court of Specid Appedls.

On our own metion, we granted petitioner's Petition for Certiorari Before Judgment
and Motion for Injunction Pending Apped, prior to a determination by the Court of Specia
Appeds and enjoined further proceedings in the ciminal cases pending the outcome of
proceedings in this Court. We aso ordered that petitioner be released to the custody of the
Depatment of Juvenile Jugtice (“DJJ’). On June 6, 2001, this Court directed that this case be
treated as an appea from a court exercisng juvenile jurisdiction. This was done under the
provisons of Maryland Rule 8-121, for the sole purpose of complying with the confidentidity

provisons of thejuvenile law. Petitioner presents two questions” to this Court:

> The wording of these two questions above is found in petitioner’s Petition for Writ
of Certiorari Before Judgment and Request for Expedited Review submitted to our Court. This
wording, while substantively the same, was changed in petitioner’s brief subsequently
submitted to this Court. The questionsin petitioner’s brief read:

(continued...)



1. Whether a juvenile court has the authority to rescind an order of
waver of juenile jurisdiction and, if so, whether the crimina court lacks
jurigdiction in this case?

2. Whether an immediate appeal in this case lies under the collateral order
doctrine?

We answer the second question in the negative. The Circuit Court’s order denying petitioner’s
Motion to Digmiss for Lack of Jurisdiction is not an immediately gppedable order. Moreover,
as we discuss further infra, the granting of waivers to the crimina court was not intended, by
the legidature, to be immediately appedable, even by the indirect method of motions to
digniss in the crimind court following an attempt by the juvenile court to reclam authority
over the case. Here, the collateral order doctrine is not applicable. Because of our answer on
the second question, we need not resolve the first question. However, for guidance purposes,
and because of the importance of the questions and the probability that, since the question has
now aisen, it might arise with some frequency in the future, we will discuss the fird issue
presented. Because the issue is better addressed in context, we shall adso examine the
legidative history reating to juvenile waiver gppeddbility, at some length, infra.

I. Facts

>(....continued)

1. Whether a drcuit court, gtting as a juvenile court, has the fundamental
jurisdiction and authority to rescind an order of waiver of juvenile jurisdiction,
and whether, in light of that rescisson in Franklin's juvenile cases, the circuit
court lacks jurisdiction in the crimina cases?

2. Whether the lower court’'s order denying Franklin's motion to dismiss
the crimind indicment for lack of jurisdiction is an immediaely appedable
order?
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Petitioner is diagnosed as serioudy emotiondly disturbed. He has a hisory of multiple
uicide attempts, a lengthy psychiaric background, and mutiple psychiatric hospitaizations.
The record before us discloses that petitioner was firsd hospitdized at eght years of age ad
has been hospitdized over Sx times prior to the present dleged crimes. During petitioner’s
days at various trestment programs, he would not follow rules set by the programs, threatened
daff or other students, missed appointments, or waked out dtogether. In one particular
hospitdization, petitioner destroyed property and was unmanagesble, causng hm to be
restrained and medicated. On another occasion, petitioner threatened his teacher with a meta
table leg, requiring police to be cdled. Also, in past educationa programs, be it private schoal,
a particular specid school or the like, petitioner himsdf frustrated his progress. Petitioner
was easly didtracted, provoked his peers, and has had many instances of impulsve, disruptive,
and asaltive behavior. Lagt year, petitioner remained for only one day in the Bdtimore City
School sysem. Peitioner has been involved with both Department of Socid Services (“DSS)
and DJJ.

The Jdwenile Court, at the August 11, 2000 waiver hearing in respect to the present
charges, requested petitioner be placed in custody of DJJ. The Court requested that a
representative of DJF find a secure and therapeutic setting for petitioner to fulfill his juvenile

commitment order. Petitioner was jointly committed to DSS and DJ0.

® The Juenile Court requested specificdly that Ms. Gertrude Brown, a representative
of DJJ tedifying a the hearing on behaf of DJJ, attempt to find a program for petitioner that
included a secure setting, an educationd program, and individua psychiatric trestment.
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At the find waver hearing, on September 18, 2000, the Juvenile Court waived juvenile
juridiction as to petitioner’s juvenile petitions. This ruling came &ter testimony from the DJJ
representative, Ms. Brown, that even though petitioner was amenable to treatment and should
be retained in the juvenile sysem, DJJ was at that precise time unable to place petitioner in an
appropriate fadlity for an extended duration.” When making its ruling, the Juvenile Court

stated and referenced the applicable statutory criteria® for treating

" Ms. Brown tedtified that petitioner had, in fact, been accepted into two residentia
treetment programs, and at least one of them was secure, but only available for a brief time.
Securing proper treatment for petitioner beyond his eighteenth birthday was a concern for the
Juvenile Court at this hearing, in part due to petitioner’s age, complex and difficult higtory, and
prior faluresin rehabilitative type settings.

8 Maryland Code (1973, 1998 Repl. Vol., 2000 Supp.), section 3-817(a) of the Courts
and Judicid Proceedings Artide detalls how the court may wave juvenile jurisdiction and
bring about the juvenile s treatment as an adult. Section 3-817 reads.

“8 3-817. Waiver of jurisdiction.

(@ How waived. — The court may wave the exclusve jurisdiction
confered by 8 3-804 of this subtitle with respect to a petition dleging

delinquency by:
(2) A childwhois 15 years old or older; or

(2) A child who has not reached his 15" hirthday, but who is
charged with committing an act which if committed by an adult, would be
punishable by death or life imprisonment.

(b) Hearing — Required; noticee — The court may not wave its
jurisdiction until after it has conducted a waver hearing, held prior to an
adjudicatory hearing and after notice has been given to al parties as prescribed
by the Maryland Rules. The waiver hearing is solely to determine whether the
court should waive its jurisdiction.

(continued...)



§(...continued)

(c) Same- Notice to victim; victim impact statement. — (1) Notice of the
waver hearing shdl be given to a victim as provided under Article 27, § 770 of
the Code.

(2) (i) A victim may submit a victim impact statement to the court
as provided in Article 27, § 781 of the Code.

(i1) This paragraph does not preclude a victim who has not filed
a natification request form under Article 27, 8 770 of the Code from submitting
avictim impact satement to the court.

(iif) The court may condder a victim impact Statement in
determining whether to waive jurisdiction under this section.

(d) Unfit subject for juvenile rehabilitative measures. — (1) The court
may not walve its jurisdiction unless it determines, from a preponderance of the
evidence presented at the hearing, that the child is an urfit subject for juvenile
rehabilitative measures.

(2) For purposes of determining whether to waive its jurisdiction,
the court shal assume that the child committed the delinquent act aleged.

(e) Criteria. — In making its determination, the court shdl consider the
fallowing criteriaindividualy and in relation to each other on the record:

(1) Ageof the child;
(2) Menta and physica condition of the child,

(3) The child's amendbility to treatment in any inditution, facility,
or program available to ddinquents;

(4) The nature of the offense and the child's alleged participation
init; and

(5) The public safety.

(continued...)



a juvenile as an adult.® The Juvenile Court, having considered the five factorsi® it must consider
pursuant to statute, found petitioner unfit for juvenile rehabilitative measures.

On September 22, 2000, petitioner filed a Motion for Reconsderation of the Juvenile

§(...continued)

(f) Procedures. — If the jurisdiction is waived, the court shall order the
child hdd for trid under the regular procedures of the court which would have
jurisdiction over the offense if committed by an adult. The petition dleging
ddinquency shdl be conddered a charging document for purposes of detaining
achild pending aball hearing.

(9 Interlocutory order. — An order walving jurisdiction is interlocutory.

(h) Child subsequently brought before court on another charge of
delinquency. — If the court has once waved its jurisdiction with respect to a
child in accordance with this section, and that child is subsequently brought
before the court on another charge of delinquency, the court may waive its
jurisdiction in the subsequent proceeding after summary review.”

® We note that during the past legidaive session the Maryland Generad Assembly, via
2001 Mayland Laws Chapter 415 section 6, redesignated section 3-817 to be section 3-8A-
06 under a new subtitle, “Subtitle 8A.  Juvenile Causes — Children Other Than CINAs and
Adults’ of the Courts and Judiciad Proceedings Article. 2001 Maryland Laws Chapter 415
section 7, provides that:

“this Act does not affect the validity of any proceeding pending on October 1,
2001, and does not affect the release, extinguishment, or dteration, whally or
patly, of any pendty, forfeiture, or liadility, whether civil or crimind, which
ghdl have occurred under any statute amended or repealed by this Act and such
gatute sdl be treated as dill remaning in force for the purpose of sustaining
any and dl proper actions for the enforcement of such pendty, forfeiture, or
lidbility and any judgment, decree, or order that can be rendered in such action.”

2001 Mayland Laws Chapter 415 section 11, provides that the act shal take effect October
1, 2001. We are aware of this redesignation, and note that the substance of what will be former
section 3-817, asit pertainsto the case at bar, has not been atered.

10 See supra n.6 section 3-817(e).



Court's order waving juvenile jurisdiction over the three petitions. Petitioner’s Motion for
Reconsideration hearing was held on October 19, 2000, at which time the Juvenile Court
issued an order rescinding its waver order. Agan, Ms. Brown offered testimony for DJJ;
however, on this occasion before the Juenile Court, she informed the Juvenile Court that DJJ
had changed its postion and that petitioner could be placed in an appropriate facility
immediady. The Juvenile Court found that DJJ was on this occasion, the October 19, 2000
reconsderation hearing, willing to pay for petitioner's commitment and placement beyond his
eighteenth birthday* if it was necessary.

The Jwenile Court, atempting to rescind the earlier waver order, modified the
languege of the prior juvenile commitment order, and DJJ placed petitioner in a long-term
secure reddentid treatment program. The Juvenile Court dated in its findings a the
reconsderation hearing tha the “[petitioner] is digible for an RTC [reddentid treatment]
commitment, [and tha DJJ was| willing to pay for such commitment, and, dso, ther
willingness to pay for that placement will extend beyond his 18th birthday, which, again, was
a red concern for me [the Juvenile Court] because | believe [petitioner] requires secure, long-
term, intensive thergpeutic services.”

In subsequent crimind proceedings, the Circuit Court for Bdtimore City, dtting as a

caimina court, exercidng its authority over the crimind charges filed againg petitioner, heard

1 Again, securing proper treatment for petitioner beyond his eighteenth birthday was
a point of concern for the Juvenile Court at the September 18, 2000 hearing where it
utimatdy found him unfit for juvenile rehabilitative measures, partialy due to a lack of a
trestment facility.
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agument on February 16, 2001 on petitioner’s Motion to Dismiss for Lack of Jurisdiction.
The Circuit Court denied petitioner's motion, finding that once a juvenile court issues an order
waving jurisdiction to the crimina court, tha waver of jurisdiction is irrevocable.  The
Circuit Court stated:

“Juvenile Court is a Court of specid juridiction. It's datutorily created and it's
authority is conscribed to the confines of that endbling legidation. If an
individud under certain ages, under a certain age is charged with a commission
of an act that would be a crime as done by an adult, the Juvenile Court has
exdugve origind jurisdiction and that jurisdiction is dill subject to the Court’s
ability to determine whether it shal retain tha jurisdiction. On many instances
in recent times the [L]egidature has given itdf the authority to determine the
Court’s jurisdiction. There is no suggestion in this case that the [L]egidature
has acted to dives the Juvenile Court of the abdility to make a decison on
whether it shal determineit’s own authority to try a case.

Once the jurisdiction is lodged with the Juvenile Court, the State or the
Respondent has the opportunity to present a request for the consideration of
whether that jurisdiction should continue in the Court. In this ingtance,
apparently, the State made a request of the Court for it's jurisdiction to be
waived and cited as a reason for that a number of different factors. The Court,
after conducting a hearing made a determination on its own juridiction. That
determination was that the Court [the Juvenile Court] shal not exercise its
juridiction any further and that the Respondent [petitioner] shdl become a
Defendant who could be charged with the same act but in the crimind divisons
of the Court. That was adetermination of jurisdiction.

Upon meking that decison, it is the opinion of this Court [Circuit Court
for Bdtimore City, Crimind Divison], the Juwenile Court lost the authority to
make any further decisons on whether that charge or those charges were subject
to the jurisdiction of the Juvenile Court. Juridiction for any further
prosecution of those charges vested with the criminal divisons of the Court,
whether that was the Didrict Court of Mayland or the Circuit Court for
Bdtimore City, Crimind Dividon. The dividon for juvenile causes had no
further authority over these charges. It could continue its authority over the
child if the child, in a later time, committed an act that would be a crime if done
by an adult provided that the [L]egidaure had not taken away the jurisdiction of
the Court to consder theissue. That does not goply in this circumstance.
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You cannot, subsequent to the decison to wave jurisdiction, attempt to

redlam jurisdiction over the . . . charge. The decison on jurisdiction has been

made and announced. Jurisdiction in this case is lodged in the crimind divisons

of the State's Courts. It is no longer vested in the juvenile divisons of the

State' s Courts.”

II. Discussion

We hold that an immediate appedl, in this case, does not lie under the collatera order
doctrine.  Smply dated, the collaterad order doctrine test is comprised of four eements, and
in the present case petitioner’s appeal does not satisy those elements. For the guidance of the
juvenile and other trid courts, we shdl later opine that, generdly, juvenile courts do not have
the authority to rescind an order of waiver of juvenile jurisdiction. In the case sub judice, the
Juwenile Court did not have the authority to rescind its waver order on juvenile jurisdiction
over petitioner and an gpped from the Circuit Court’ s finding of the same is premature.

PART |

A. Appealability
1. Legidative History of the Appeal Provisions'?

Former Maryland Rule 913 h provided:
“If an apped is entered from an order waving jurisdiction, pending the

determination of the apped, the respondent shdl continue to be subject to the
jurisdiction of the crimina court with respect to custody and pretrial release .

”

The Court of Specid Appeds hdd under the old statute and corresponding rule that a

defendant’s trid in crimind court was stayed pending a determination of the agpped of the

12 The apped in this case is actudly from a denid of a motion to dismiss in the criminal
court. We address the appedability of the waiver decison for guidance purposes.
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waver decigon dthough that court retained custody of the defendant. See Aye v. State, 17
Md. App. 32, 37, 299 A.2d 513, 517 (1973) (“If an apped is noted from an order of waiver .
., the crimind court, pending the determination of the gpped has no jurisdiction over the
cae”). The statutory precursor to the rule, evidently, was Maryland Code (1957, 1973 Repl.
Vol), Article 26 section 70-25 titled “Appedls’; it permitted gppeds from the granting of a
waver to the crimind courts. It provided: “An aggrieved paty may apped from any find order
... of the juvenile court . . . . The appeal shall not stay the order . . . appedled from....” By
1982, the dtatutory language of the section relating to gppedability had been modified to read:
“(f) An order waiving jurisdiction isimmediatdy appedable.”
Md. Code (1973, 1980 Repl. Vol.), 8§ 3-817(f) of the Courts and Judicia Proceedings Article.
In 1982, the Legidature changed the very character of the Statutory right to apped by
the provisons of 1982 Mayland Laws Chapter 792. The provisons of the bill adopted (Senate
Bill 217), provided in rlevant part:
“3-817.

f An order waving juisdiction is [immediatdly appedable]
INTERLOCUTORY.[*¥ [Alteration in origindl ]

Later, by 1987, we had deleted the rule provison firs above described. 13 Maryland Register

13 The parties do not contest tha the Juvenile Court waived jurisdiction to the Circuit
Court. Neverthdess, as we indicated earlier, this matter arises here in the unique posture of
the denid of a Motion to Dismiss in the Circuit Court on the grounds that, via reconsideration,
the Juvenile Court has, in essence, reversed itsdf, thereby reclaming jurisdiction.  We
perceive it to be necessary to examine what the Legidature intended to be the practice for
chdlenging wavers to the circuit court.
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2307 (Issue 21, October 10, 1986). The explanatory note by the Rules Committee stated that
the rule was deleted as “no longer is appropriae in light of the Satutory change.” That
portion of the datute has remained unchanged to the present time. On its face, the 1982
legiddive action changing the character of a waver order from “immediady appedable” to
“INTERLOCUTORY,” expresses a clear intent that an order waiving juvenile jurisdiction was
not intended by the Legidature to be appealable prior to a fina order in the proceedings in the
caimind court. Additiondly, that interpretation of intent is supported by the legidative history
of the 1982 Act.

In 1982, changes in the dtatute relating to the appedlability of waver decisons by the
juvenile court were proposed in the Legidature by House Bill 625 and Senate Bill 217. Both
bills apparently passed, but contained certan incondsencies. House Bill 625 retained a
provison that gppeds from juvenile waver orders would reman “immediately appedable’ if
the child was “committed to custody.” Senate Bill 217 contained no such qudifying language.
The Attorney Generd, in respect to the two hills advised the Governor, as relevant here, that:

“Under exiding law, 83-817(f) of the Courts and Judicid Proceedings

Article, an order waving juvenile jurisdiction is immediately appedable. Senate

Bill 217 would make such orders interlocutory. On the other hand, House Bill

625 provides that:

‘(1) If a child is released on bail or on recognizance, the
order waiving jurisdiction is interlocutory.

(2) If a child is committed to custody, the order walving
jurisdiction isimmediately gppedable’

Because the provisons of House Bill 625 and Senate Bill 217 are
irreconcilable, we recommend that, if you desre a change in the present law,
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only one hill should be signed.”4!
The Governor 9gned Senate Bill 217 into law.

Senate Bill 217 provided in rdevant part that “FOR the purpose of providing that an
order waiving jurisdiction of the juvenile court is interlocutory.”*® It then contaned language
dding that, “An order walving jurisdiction is [immediately appealable] INTERLOCUTORY.”
While the purpose of the hill is evident from the language of the dtatute, there is other
information relating to purposes and intent in the bill file.

The proponents of Senate Bill 217 included the State€’'s Attorneys Association, the
State's Attorney for Bdtimore City, and the State's Attorney for Anne Arundd County; the
opponents are ligted as the Depatment of Hedth and Mentd Hygiene its Juvenile Services
Adminigration, and Mr. Peter Smith of the Juvenile Law Clinic.

We sl fird address the reports generated in the legidative process and then that
information relaing to the podtion of the opponents, before concluding with the postion of
the sponsors and supporters..

The “Bill Order” contained in the microfilm file rdating to Senate Bill 217, daes

“FOR the purpose of providing that an order waving the jurisdiction of the juvenile court is

14 The copy of House Bill 625 in the microfilm records is of such poor qudity that
mogt of it was indecipherable.  Accordingly, we have utilized the description of the hill in the
Attorney Generd’ s letter to discern its relevant language.

15 Even House Bill 625's purpose was, generdly, to change the nature of waiver orders
from find to interlocutory for appea purposes. It dated: “For the purpose of dtering the
datus of a court order waving exdudve jurisdiction of a juvenile court with respect to
petitions dleging ddinquency, so that such an order is interlocutory, rather than immediately

appedable.”
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interlocutory.” The “Bill Report” provides:
“SB. 217 - Juvenile Causes — Waiver.

WHAT IT DOES:

This bill provides that an Order waiving the jurisdiction of the Juvenile Court is
interlocutory rather than immediately gppealable.

WHY NEEDED:

The purpose of this hill is to prevent delays caused by the availability of
immediate appedls from waver orders. Currently it takes the Court of Specid
Appeds from 6 to 8 months to rule on a waiver gpped. Reversas are rare. This
bill would require that a juvenile waved to an adult jurisdiction would have to
complete his case in the Circuit Court system before he could appeal the waiver
question at dll.

Opponents  fdt that once juvenile jurisdiction was waived, the juvenle
would be subject to the adult crimina court sysem and without the benefit of
the juvenile system’ s protection while awaiting trid.”

The Department of Hedth and Mental Hygiene and its Juvenile Services Adminigration,
explained thelr position:

“DHMH POSITION: OPPOSE

EXPLANATION:

The Depatment of Health and Menta Hygiene's Juvenile Services
Adminidration opposes S.B. 217 for severd reasons. This bill would preclude
the respondent’s right to appeal the waver decison until his case is concluded
in the cimind court. This would expose many youth to the adult system
prematurely. In cases that are sent back to Juvenile Court, after a successful
apped, these youth have been aready exposed to the negdive effects of the
cimind judice sygdem. In some cases this exposure to the crimind judtice
system could make trestment in the juvenile justice system much more difficult.
Due to the inherently dow nature of processng cases in the crimina justice
gystem, it would be amost impossible to agpproximate how long it would take

-15-



to hear a case and subsequently have an gppea on the waiver decison.”

A summay of Mr. Smith's testimony opposing the bill, provided, in reevant part:
“Legidature ought to require that cases be advanced, in absence of attorneys filing appropriate
motions. Result of thishill isto effectivey diminate waver gopeds.”

The pogtion of the proponents and sponsors of the bill included the following in the
bll file Senators Miller and Garrity were the sponsors of the bill. Therr testimony was
summarized: “‘Testimony Summary - 1982 Sesson’ Bill SB. 217, 6-8 months for appeal of
waver decison. This [S.B. 217] would save apped for find decison.” The other proponents
positions were described as.

“Problem:

As a dilatory tactic, respondents often note an appeal from a waiver
order. Since the code provides in 8 3-817(f) that ‘An order waiving jurisdiction
is immediatdy appedable’ such appea hdts further action pending appellate
review. Utilizing the most recent waiver case available, In Re Eric B. (No. 230
September Term 1981), waver was granted on February 18, 1981. The Court
of Special Appeds filed their opinion on October 30", some dght months and
tweve days later. Since the waver was affirmed, the respondent (turned
defendant) will now be scheduled for trid within 9x months. These pre-tria
ddays are unacceptable. Responding to this type  dtuation, the Generd
Assmbly in 1973 rewrote the lav to make ‘An order waving jurisdiction
interlocutory’, except in Montgomery County, which a the time had its own
body of juvenile law. On February 11, 1974, in the case of Sate v. Trader, 20
Md. App. 1, 315 A.2d 528, the Court of Special Appedals found the statute to be
uncondiitutional on the grounds that it provides different apped remedies for the
citizens of Montgomery County than in the rest of the state. That problem has
snce been solved but not before the General Assembly changed the law to the
current language [providing for immediate gppedls.

Solution: Add the following language to 8 3-817(f).

(f) An order waving juridiction is interlocutory [the words immediately
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apped able are scratched through].”

The pogtions of the proponents and the opponents were clearly before the Legidaure
when it debated the two bills. Both gpparently passed the Legidature; but only Senate Bill 217
was enacted into law. Its language is clear, and its purpose is clear. Appeals of waiver
decisons are interlocutory and intended to be resolved after the concluson of the proceedings
in the crimina court trid. Appeds of waiver decisons are not intended to be made before a
find decison in the crimind courts, ether by direct gppeds or by indirect appeas via motions
to reconsder at the juvenile court level, with subsequent motions to dismiss a the crimind
court level based on lack of juridiction, rdying on a reconsderation by the juvenile court
after it has divested itsdf of jurisdiction. While the arguments and postions of both parties
in this case, and for that matter, the positions of both sides when the statute was enacted,'® have
merit, the Legidature has resolved the issue and it must be, in the absence of congtitutional
defects, accepted.

2. Collateral order doctrine

We are obligated to hear certain appeds, and we are obligated to explore whether we
have juridiction of each matter and to hdt any proceedings where we find it lacking. Our
authority is set forth in Mayland Code (1973, 1998 Repl. Vol.), sections 12-301 to 12-303
of the Courts and Judicid Proceedings Article. Section 12-301 permits appedls from find

judgments, while section 12-303 sanctions appeds from certain interlocutory orders.  Section

16 Some of the arguments made by both parties in the instant case, mirror to a certain
degree, the positions taken by the opposing sdes in the legidative proceedings.
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12-303 ligs certan interlocutory orders that are immediately agppedable.  Juvenile waver
orders are not there listed.

Under the collaterd order doctrine, our appellate jurisdiction dso extends to a narrow
class of interlocutory orders treated as find judgments without regard to the posture of the
case. Harris v. Harris, P.A., 310 Md. 310, 315, 529 A.2d 356, 358-59 (1987); Public Serv.
Comm'n v. Patuxent Valley Conservation League, 300 Md. 200, 206, 477 A.2d 759, 762
(1984). The doctrine is an exception to the find judgment rule. See Goodwich v. Nolan, 343
Md. 130, 142 n.8, 680 A.2d 1040, 1045 n.8 (1996). It “permits immediate gppellate review
of a ‘sndl cdass of prgudgment orders which ‘findly determine dams of right separable
from, and collatera to, rights asserted in the action [which are] too important to be denied
review and too independent of the cause itsdf to require that appellate consideration be
deferred until the whole case is adjudicated.”” Harris at 315-16, 529 A.2d at 358-59 (quoting
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546, 69 S. Ct. 1221, 1225-1226, 93
L. Ed. 1528 (1949)) (dteration in origind). It is a doctrine that is to be applied “only
goaringly.” Sgma Reprod. Health Ctr. v. State, 297 Md. 660, 670, 467 A.2d 483, 488
(1983). See also Pittsburgh Corning Corp. v. James, 353 Md. 657, 661, 728 A.2d 210, 211
(1999).

We recently reiterated:

“An order must satify the four requirements set forth below in order to

be appedable under this exception to the ordinary operation of the find

judgment requirement:

(2) it must conclusively determine the disouted question;
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(2) it must resolve an important issue;

(3) it must be completdly separate from the merits of the action; and

(4) it must be effectively unreviewable on gpped from afind judgment.”
Osborn v. Bunge, 338 Md. 396, 403, 658 A.2d 1102, 1105 (1995); Montgomery County V.
Stevens, 337 Md. 471, 477, 654 A.2d 877, 880 (1995); Harris, 310 Md. at 316, 529 A.2d a
359; see also Pittsburgh Corning, 353 Md. a 661, 728 A.2d a 211. “To fit within the
collateral order doctrine, an gppelant mugt convince the Court that a case satisfies al [of the]
elements of the . . . test.” Sgma, 297 Md. at 670, 467 A.2d at 488. It follows, therefore, that
whether or not an interlocutory appeal satisfies the doctrine's requirements, so that the apped
will be heard, must be determined upon an individudized examination of the facts and
circumstances of each case.

B. Callateral order doctrine and this case

In the case sub judice, the apped does not satisfy the collatera order doctrine's
requirements. The four eements of the test are conjunctive in nature and in order for a
prgudgment order to be appedable and to fal within this exception to the ordinary operation
of the find judgment requirement, each of the four dements must be met.

The Circuit Court's denid of petitioner’'s motion is not immediately gppedable under
this doctrine, as it does not satisfy at least one of the elements, eement four of the test, which
requires it to be effectively unreviewable on gppeal from a find judgment. It is completey
reviewable on appeal. The Legidature has so provided. Additionaly, one of the consderaions

in a juvenile waiver proceeding, is the nature of the alleged offense. The nature of the offense
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relates to the merits of a case. Thus, it may not, athough we do not decide it here, be
“completely” separate from the merits.  Again, the conjunctive naure of the dements ingdructs
that if one dement is lacking, (and here the find dement, and perhaps ancther, is absent), the
collatera order doctrine is not gpplicable.  We adso note that were we to hold that waiver
orders are immediatdy appedable under the collatera order doctrine (or otherwise) numerous
(perhaps enumerable) crimind proceedings would be stayed, while juvenile wavers are firg
litigated a the appelae levd.l  Appdlae courts might well become, in practice, abeit
perhaps indirectly, the waver courts. Petitioner, is now a defendant in the crimina judtice
sysem and mugt proceed under tha jurisdiction and then seek review after the crimina court’s
final judgment has been made.

We hold that the cimind court's order denying petitioner’'s Motion to Dismiss for
Lack of Jurisdiction is not an immediately appedable order. A chalenge to its correctness
mugt awat the concluson of the crimina proceedings, just as would a direct chalenge to the
waiver order.

Part |1
A. Juvenilejurisdiction

For purposes of guidance, we shdl discuss the relationships between the lower courts

¥ In many ingances it might well conditute incompetence for counsd a the juvenile
court, to advise a client not to take an immediate apped, as the client would reman in the
juvenile court system for the appea period. Conddering the volume of juvenile cases, and
presumably the voume of walvers, a practice of immediate appedability might well adversdy
affect both the sysems of crimina justice and juvenile causes, as was suggested by the
sponsors and proponents of Senate Bill 217.
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in cases commencing as juvenile cases. Maryland has a separate judicia process, procedures,
punishments, and methods of treatment, for juveniles dleged to have committed otherwise
caimind offenses. In re Victor B., 336 Md. 85, 91-93, 646 A.2d 1012, 1014-16 (1994). We
have reterated that it was the Generd Assembly’'s intent to create a separate system for
juveniles and emphasized the system’'s avil, not aimind, nature. Specificdly, Maryland Code
(1973, 1998 Repl. Vol.,, 2000 Supp.), section 3-804 of the Courts and Judicid Proceedings
Article, establishes authority over certain children for the juvenile court® Franklin v. State,
264 Md. 62, 63, 285 A.2d 616, 616 (1972)," redffirms the notion of the juvenile court’s
exdusve authority over certain ddinquent children. Section 3-804 gives “exclusve origind
juridiction” to the juvenile court over the ddinquent child, the definition of which includes
one who has committed an act, which would be a crime if done by a person who is not a child.
|d. at 62-63, 285 A.2d at 616 .

In cases where the juvenile court has exdudve origind juridiction, the juvenile court

has, under section 3-817,%* the power to transfer authority over the juvenile maiter to the

18 Section 3-804, as it pertains to our case pursuant to 2001 Maryland Laws, Chapter
415 section 6 and effective as of March 2, 2002, is now codified in Maryland Code (1973,
1998 Repl. Vol., 2001 Supp.), section 3-8A-03 of the Courts and Judicia Proceedings Article.

1% Franklin discusses Maryland Code (1957, 1969 Cum. Supp.), Artide 26 section 70-
2, which has evolved to be the current section 3-804 of the Courts and Judicial Proceedings
Artide that is discussed throughout this opinion.  See supra n.13 discussing the new
codification of section 3-804.

20 All references heresfter to section 3-817 are to Mayland Code (1973, 1998 Repl.
Vol., 2000 Supp.), section 3-817 of the Courts and Judicial Proceedings Article. See supra
n.6 and n.7.
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dreuit court gSitting as a criminal court. Franklin at 69, 285 A.2d a 619; Aye v. State, 17 Md.
App. 32, 33-34, 299 A.2d 513, 515-16 (1973). Section 3-817(¢) lists the criteria the juvenile
court shal consder when making its determination on waiver of juvenile jurisdiction.

The purpose of the juvenile waver hearing is not to determine guilt or innocence, but
rather to determine whether or not the juvenile is a fit subject for juvenile rehabilitative
measures. See In re Appeal No. 646, 35 Md. App. 94, 95, 369 A.2d 150, 152 (1977); In re
Bobby C., 48 Md. App. 249, 251, 426 A.2d 435, 437, aff'd, 292 Md. 114, 437 A.2d 660
(2981). The juvenile court, in those cases where it has excdudve initid jurisdiction,
essantidly  determines which  court will have audthority over a juvenile for purposes of
adjudicating any charges againgt the juvenile, ether as to rehabilitative measures or as to
punitive measures. Section 3-817(f) details the procedure by which the juvenile court may
wave its jurisdiction over a chld and may order “the child hdd for trid under the regular
procedures of the court which would have jurisdiction over the offense if committed by an
adult.”

Juwvenile authority may properly be waved when the court determines, in light of the
gautorily mandated factors that must be considered,? that the juvenile is utimady “urfit .
.. for juvenile rendbilitative measures.” Hazell v. State, 12 Md. App. 144, 152, 277 A.2d 639,
644, cert. denied, 263 Md. 715 (1971). The find determination of waiver to the adult crimind

gystem rests in the “court’s sound discretion.” In re Murphy, 15 Md. App. 434, 442, 291 A.2d

2! See supra n.6 section 3-817(e).
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867, 871 (1972). Absent judica abuse of discretion in determining waiver, waver in a
juvenile case is committed to the sound discretion of the juvenile judge. In re Appeal No.
646, 35 Md. App. 94, 96, 369 A.2d 150, 152 (1977).

B. Effect of waiver order

Petitioner contends that the Juvenile Court having excdusve originad jurisdiction over
hm under section 3-817 can not only grant a request for waver of juvenile jurisdiction, but
can dso rescind an order of waver of juvenile jurisdiction. In the case a bar, the State sought
a wave of juvenile jurisdiction for the charges brought agang petitioner in three juvenile
petitions. The Juvenile Court waived each of the petitions agangt petitioner and the State
proceeded in the Circut Court for Bdtimore City, dtting as a crimina court, and charged
petitioner, as an adult, with various crimind offenses.

If petitioner’s contention is correct, his case would return to Juvenile Court and he
would avert any coimind action aganst him.  Further, if this interpretation of the lav were
accurate, every juvenile subjected to waved jurisdiction to the adult court, where crimind
charges exis, would have the rignt to seek reconsideration of the waver decison by a juvenile
court, presumably a any stage of the crimind proceedings in the circuit court, perhaps even

as late as sentencing in the criminal court.?

2 |f the juvenile court's powers over juveniles in cases where jurisdiction has been
walved to the crimind court continues past the time of charging in the drcuit court, the same
logic would dictate that the juvenile court's powers would continue as long as the subject was
involved in the judicid process. This could lead to juvenile judges tracking the progress of
walved cases through the crimind court and snaiching the cases from the crimina court if the

(continued...)
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While this Court has not addressed the issue of juvenile courts restinding waver
orders, the Court of Special Appeds has examined waver determinations and has held “[T]hat
... an order of waver vdid on its face, . . . terminates the jurisdiction of the juvenile court and
vests jurigdiction in the court having jurisdiction over the cimind offense with which the child
is charged.” In re Appeal No. 961, 23 Md. App. 9, 12, 325 A.2d 112, 114 (1974). “As we
have pointed out, it is the waver order which divess the juvenile court of jurisdiction and
bestows it on the crimind court. Thus, the propriety of the waver order is subject to review
on the appeal from the find judgment in the cimind trid of the subgantive offense” Id. a
12-13, 325 A.2d a 115. In the case sub judice, the Juvenile Court granted a petition to
transfer the case to the criminad court pursuant to section 3-817, trandering authority to the
crimina court. At that point, the Juvenile Court no longer had any authority over the case.

We have found no foreign cases exactly on point. We have found cases that use
language generdly supportive of the pogtion we announce in the case sub judice. See In re
Ilvan T., 76 Ca. App. 4th 624, 630, 90 Cd. Rptr. 2d 588, 591 (1999) (discussang the ability
of juvenile courts to properly “terminate’ jurisdiction, even though in this case the Juvenile

Court’s retention of jurisdiction was found to be proper); In the Interest of J.D., 195 Ga. App.

22( . .continued)

juvenile court disagrees with the actions of the prosecutor, defense counsd, or crimina court
judge. While this is unlikely to happen, it could. Under petitioner’s theory, could a crimina
defendant, even during the period between conviction and sentencing in the crimina court, ask
the juvenile court judge to reconsder his or her waver decison, and thereby thwart the ability
of the caimind court to impose sentence? A sysem whereby the juvenile court transfers
authority to the crimind court, but, nevertheess retains authority via the reconsideration
process, in our view, would be largely unworkable in practice.
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801, 801, 395 SEE.2d 280, 281 (1990) (discussing the transfer from juvenile to superior court,
but induding languege deing how the juvenile court had exclusve jurisdiction “unless and
until” the case was properly transferred to the superior court); In Re A.M., 139 Ohio App. 3d
303, 306-08, 743 N.E.2d 937, 939-40 (2000) (noting how the juvenile court retains
juridiction unless the juvenile court “relinquishes’ or trandfers the matter and “abates the
jurisdiction of the juvenile court”); Vasguez v. State, 739 SW.2d 37, 42 (Tex. Crim.
App.1987) (reating how the juvenile court has jurisdiction over a juvenile until it properly
catifiesits action and waives itsjurisdiction).

The doctrine of reverse waiver, a concept inapplicable in the present case, provides
a gtudion where the criminal court can wave its original authority over a minor person to
the juvenile court. The crimind courts exercisng authority may trander the case to the
juvenile court pursuant to the circuit court waiver provisons set out Maryland Code (1957,

1996 Repl. Vol., 2000 Supp.), Artide 27 section 594A, and, in effect create a “reverse

2 Article 27 section 594 A provides:

“(@ ‘Victim defined. — In this section, ‘vicim’ has the meaning stated
in 8 770 of thisarticle.

(b) Transfer to juvenile court. — In any case, except as provided in
subsection (b), involving a child who has reached 14 years of age but has not
reached 18 years of age a the time of any dleged offense excluded under the
provisons of 8§ 3-804 (e)(1) or (4) of the Courts and Judicid Proceedings
Article, the court exerasng jurisdiction may transfer the case to the juvenile
court if awaiver is believed to be in the interests of the child or society.

() Non-transferable cases. — The court may not transfer a case to the
(continued...)
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waver.”  Section 594A, however, is irrdevant when the crimind court itsdf acquires its
authority by waiver®* Further, if a case comes to the criminal court only by waiver and not
by way of its origind authority, the crimind court cannot grant a waiver back to the juvenile
court.

In Austin v. Director of Patuxent Institution, 245 Md. 206, 209, 225 A.2d 466, 468
(1967), we stated, quoting from Scherr v. Braun, 211 Md. 553, 563, 128 A.2d 388, 392
(1957), that “[njo princple is better established than that in exercisng a statutory power, a
court iswithout jurisdiction unlessit complies with the statute.” We went on to hold:

“[Ilt is apparent that the court, in the exercise of the specid jurisdiction

conferred on it by satute, was required to follow the only course of action

prescribed by the statute when, as here, the defendant was found not to be a

defective delinquent. If new trids are to be granted in defective ddinquent

proceedings, the Legidature, not the Courts, should provide for them.”

Austin, 245 Md. at 212, 225 A.2d at 469 (citation omitted).

23(...continued)
juvenile court under subsection (a) if:

(1) The child has previoudy been waived to juvenile court and adjudicated
delinquent;

(2) The child was convicted in another unrelated case excluded from the
juridiction of the juvenile court under 8 3-804 (e)(1) or (4) of the Courts and
Judicia Proceedings Article or

(3) The dleged offense is murder in the fird degree and the accused
child is 16 or 17 at the time the aleged offense was committed.”

24 Article 27 section 594A as discussed supra was repeded by 2001 Mayland Laws
Chapter 10 section 1, effective October 1, 2001. The substance of former Article 27 section
594A is now found in the present provisons concerning the trandfer of crimind cases to
juvenile court in Maryland Code (2001), section 4-202 of the Crimina Procedure Article.
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In Crosby v. State, 71 Md. App. 56, 63-64, 523 A.2d 1042, 1045 (1987), the Court of
Specid Appeds, applying our Austin standard to juvenile waiver proceedings, Stated:

“In Austin v. Director of Patuxent Institution, 245 Md. 206, 209, 225

A.2d 466 (1967), the Court of Appeds hdd that when a court proceeds by way

of a gpecial daute rather than under its genera common-law authority, that

court has only the powers given to it under the specia satute.  Accordingly,

when a drcuit court acquires a matter pursuant to 8 3-817(a), that court can only

exercise those powers given to it under that Code provison.”

Petitioner is asking our Court to grant to the Juvenile Court the power to walve “jurisdiction”
back to the that court by way of its modification of its origind walver order. The waver datute
contans no provison pemitting the Juvenile Court to rescind its walver order once authority
isvegted in the criminal court.

In view of the fact that an order waving a juvenile to the crimind courts transfers
authority to that court, thereby divesting authority in the juvenile court, the provisons of
Mayland Rue 11-116, Modification or Vacation of Order does not apply where authority has
been transferred; it applies only to the modification or vacation of orders during the period
while the juvenile court retains power. When the authority of the juvenile court is waived,
there generdly is not an order remaning that can be modified in the juvenile court, because
there is no power or authority remaning that can be exercised by that juvenile court. When
a juvenile court has the power to transfer a case to the drcuit court and exercises that
authority, the power to try the case is trandferred. A juvenile court does not have the power

to then divest the other court of its authority. A motion filed in the juvenile court for it to

recondder its waver decison is unique. It is not just a motion for the juvenile court to
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reconsder its action; it is a request for the juvenile court to pass an order divesting a crimind
court of its power and authority to try the case. That, the juvenile court has no power to do.
The issue of the apped of the waiver, based on its correctness, now interlocutory in nature, is
moreover a matter for review on goped after the fina judgment in the crimind court.

In the case a bar, the Juvenile Court origindly had “jurisdiction,” and only after a waiver
hearing did the Juvenile Court decide that the criminal court was the proper place to continue
the action agang petitioner. In concdusion, jurisdiction in this case (the authority to try it) was
origindly in the Juvenile Court; it was transferred to the Circuit Court and it remains there.
Under the circumstances of the case sub judice, the Juvenile Court cannot rescind its past
juvenile jurisdiction waiver order.

[1l. Concluson

The Circuit Court’'s denid of petitioner's Motion to Dismiss for Lack of Jurisdiction
is not immediately appealable, because the waver order itsdf was interlocutory in nature and
an immediate appeal cannot be taken under the collaterd order doctrine from the denid of the

motion to dismiss the crimind charges® Although we have discussed the issue for purposes

% There may be instances where a juvenile court’s order waiving a matter to the crimina
court, or a cimind court's falure to wave, might be gppedable under the collatera order
doctrine.  For example, a juvenile court's waver of a matter, where the age of the child is
migakenly given and is relevant, might be, in a given drcumstance, outside that court’s power
and authority and the case would be outsde the power of the crimina court to try. In such a
case, where no discretion at dl is involved and where a court lacks the power to legadly try the
case in the firg ingance and the child has the right not to be tried under any circumstances in
the aimind court, the doctrine might goply. One supposes such ingtances would be rare. This
case, obvioudy, isnot one.
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of guidance, we nonetheess determine that petitioner's issue as to the appropriateness of the
walver is not yet reviewable on gppedl. We perceive this to be consstent with legidative intent
that chalenges to waivers await the find disposition of mattersin the crimind courts.

APPEAL DISMISSED; COSTS TO BE
PAID BY PETITIONER.
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